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DETAILED ACTION 
Response to Arguments 

1. Applicant's arguments, see the After Final Amendment, filed 06/03/2004, with 
respect to certain claimed features (packet jitter, E-model usage, and circuit switched 
devices) being taught or rendered obvious by Berman et al. (USPN 6,134,566) have 
been fully considered and are persuasive. The finality of the previous rejection has 
been withdrawn. 

2. However, all further arguments are not persuasive. Please see the following 
reasons and the new grounds of rejection below. 

3. On page 9, paragraph 3, the applicant argues that the reference to Berman et al. 
(USPN 6,1 34,566) does not teach the use of two performance parameters. However, 
Berman et al. (USPN 6,134,566) does teach the use of two performance parameters in 
column 9, lines 4-5. Both Queuing delay and service time for each node are 
accumulated to determine a total queuing delay and service time which is then used to 
determine service time. 

4. On page 1 0, paragraph 1 , the applicant argues that Berman et al. (USPN 
6,134,566) does not teach the determination of a quality indication of the network based 
on the parameters. The argument is not persuasive because the Berman et al. (USPN 
6,134,566) reference teaches the determination of a total network delay based on the 
queuing delay and the service times. 

Allowable Subject Matter 

5. Claim 27 is allowed. 
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6. Claims 5, 8, 19, 21 , 29, and 30 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

Claim Rejections - 35 USC § 102 

7. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

8. Claims 1-3, 6, 7, 9, 1 1-13, 16, 18, 20, 23, 24, 26, 33, and 35 are rejected under 
35 U.S.C. 102(b) as being anticipated by Berman (USPN 5,754,831). 

9. Regarding claim 1 , Berman (USPN 5,754,831 ) teaches a system for determining 
performance of a communications system with means for: 

a. Storing representations of plural components of the communications 
system, the components including a first packet-based network and at 
least one network device (column 6, lines 35-45, 51-60; column 2, lines 
52-56; figure 3; column 6, line 42). 

b. Assigning performance parameters for each of the components, the 
performance parameters comprising at least a first performance 
parameter and a second performance parameter (column 6, lines 57- 
60; column 8, lines 44-46, column 9, lines 4-5). 
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c. Combining the first performance parameters of respective components 
to derive an overall first performance parameter (column 8, lines 3-7, 
column 9, lines 4-5). 

d. Combining the second performance parameters of respective 
components to derive an overall second performance parameter 
(column 9, lines 7-1 2, column 9, lines 4-5). 

e. Deriving a quality indication of the communications system based at 
least on the overall first and second performance parameters (column 
7, lines 36-57; column 2, lines 46-48; column 9, lines 7-20). 

10. Regarding claim 2, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 1 . He further teaches means wherein the components include a 
second packet-based network, the method further comprising assigning performance 
parameters for the second packet-based network (column 6, lines 39-43). 

1 1 . Regarding claim 3, Berman (USPN 5,754,831 ) teaches all the limitations as 
applied to claim 1 . He further teaches means wherein assigning the performance 
parameters includes assigning a packet delay parameter (column 7, lines 35-57; column 
8, line 66 - column 9, line 1 ). 

12. Regarding claim 6, Berman (USPN 5,754,831 ) teaches all the limitations as 
applied to claim 1 . He further teaches means wherein storing the representations 
includes storing models of the plural components, the models capable of being linked to 
create a representation of the communications system (column 6, lines 35-45, 51-61; 
column 7, lines 2-5). 
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13. Regarding claim 7, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 6. He further teaches means for providing a graphical user interface in 
which the models may be manipulated to create the representation of the 
communications system (column 7, lines 2-5; column 5, lines 57-64). 

14. Regarding claim 9, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 1 . He further teaches means for combining the representations of the 
plural components to create the communications system (column 6, lines 35-45; 51-61). 

15. Regarding claim 11, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 35. He further teaches means wherein the one or more performance 
parameters include a packet delay (column 7, lines 35-57; column 8, line 66 - column 9, 
line 1). 

16. Regarding claim 12, Berman (USPN 5,754,831 ) teaches all the limitations as 
applied to claim 1 1 . He further teaches means wherein the packet delay of each 
network element is treated as an independent variable (column 7, lines 35-57; column 
8, line 66 - column 9, line 1; column 6, lines 51-60). Note that packet delay can be set 
by the user for each element. 

17. Regarding claim 13, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 12. He further teaches means wherein the controller calculates an 
overall packet delay of the communications system by summing the packet delays of 
the plural components (column 7, lines 36-57; column 8, lines 3-5). 

18. Regarding claim 16, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 35. He further teaches means wherein the representation of the packet 
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based network includes a representation of a collection of links and routers (column 6, 
lines 35-45). 

19. Regarding claim 1 8, Berman (USPN 5,754,831 ) teaches all the limitations as 
applied to claim 35. He further teaches means wherein the packet-based network 
includes a public network, and wherein the storage device further contains a 
representation of a local network (column 6, lines 35-45). 

20. Regarding claim 20, Berman (USPN 5,754,831 ) teaches a system for modeling 
performance of a communications system with means to: 

a. Store models of plural components of the communications system, the 
plural components including a packet-based network and at least one 
network device, the stored models containing at least first performance 
parameters and second performance parameters (column 6, lines 35- 
45, 51-60; column 2, lines 52-56; figure 3; column 6, line 42; column 8, 
lines 44-46, column 9, lines 4-5). 

b. Combine the models to represent the communications system (column 
6, lines 35-45, 51-60; column 2, lines 52-56; figure 3; column 6, line 
42). 

c. Combine the first performance parameters of respective components 
to derive an overall first performance parameter (column 8, lines 3-7, 
column 9, lines 4-5). 
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d. Combine the second performance parameters of respective 
components to derive an overall second performance parameter 
(column 9, lines 7-12, column 9, lines 4-5). 

e. Determine a quality level of the communications system using at least 
the overall first performance parameter and overall second 
performance parameter (column 7, lines 36-57; column 2, lines 46-48; 
column 9, lines 7-20). 

21. Regarding claim 23, Berman (USPN 5,754,831 ) teaches all the limitations as 
applied to claim 20. He further teaches means wherein the performance parameters 
are associated with communications of packets through the communications system 
(column 6, lines 57-60; column 7, lines 36-57). 

22. Regarding claim 24, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 23. He further teaches means wherein the performance parameters 
include at least one of a packet delay, packet loss, and packet jitter (column 7, lines 35- 
57; column 8, line 66 - column 9, line 1 ). 

23. Regarding claim 26, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 20. He further teaches means wherein the performance parameters 
include at least one of a packet delay, packet jitter, and packet loss (column 7, lines 35- 
57; column 8, line 66 - column 9, line 1). 

24. Regarding claim 33, Berman (USPN 5,754,831 ) teaches all the limitations as 
applied to claim 1 . He further teaches means wherein deriving the quality indication 
comprises deriving a value that is representative of a subjective perceived quality of 
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communications in the communications system by a user (column 7, lines 36-57; 
column 2, lines 46-48; column 9, lines 7-20). Note that transmission time as viewed by 
the end user is a subjective measurement of communication quality. 
25. Regarding claim 35, Berman (USPN 5,754,831 ) teaches a system for 
determining performance of a communications system comprising: 

a. A storage device containing representations of plural components of 
the communications system, the plural components including a packet- 
based network and at least one network device, each of the 
components being assigned one or more performance parameters 
(column 6, lines 35-45, 51-60; column 2, lines 52-56; figure 3; column 
6, line 42; column 6, lines 57-60, column 9, lines 4-5). 

b A controller to calculate a predicted quality of the communications 

system based on the one or more performance parameters, wherein 
the predicted quality comprises a value that is representative of a 
subjective perceived quality of communications in the system by the 
user (column 7, lines 36-57; column 2, lines 46-48; column 9, lines 7- 
20, column 9, lines 4-5). Note that transmission time as viewed by the 
end user is a subjective measurement of communication quality. 

c. Wherein the performance parameters comprise at least first and 
second performance parameters (column 6, lines 57-60; column 8, 
lines 44-46; column 8, lines 3-7; column 7, lines 36-57; column 2, lines 
46-48; column 9, lines 7-20). 
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d. A controller to combine the first performance parameters of respective 
components to derive an overall first performance parameter, and the 
controller to combine the second performance parameters of 
respective components to derive an overall second performance 
parameter, the controller to calculate the predicted quality based on 
the overall first performance parameter and the overall second 
performance parameter (column 6, lines 57-60; column 8, lines 44-46; 
column 8, lines 3-7; column 7, lines 36-57; column 2, lines 46-48; 
column 9, lines 7-20). 

Claim Rejections - 35 USC § 103 

26. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

27. Claim 17 is rejected under 35 U.S.C. 103(a) as being unpatentable over Berman 
(USPN 5,754,831). 

28. Regarding claim 17, although the system disclosed by Berman (USPN 
5,754,831) (as applied to claim 35) shows substantial features of the claimed invention, 
it fails to disclose means wherein the representation of the packet based network 
includes a representation of an Internet Protocol network. 

Nonetheless, these features are well known in the art and would have been an 
obvious modification of the system disclosed by Berman (USPN 5,754,831 ). 
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A person having ordinary skill in the art would have readily recognized the 
desirability and advantages of modifying Berman (USPN 5,754,831) by employing the 
representation of an IP based network. IP networks are very common in current usage 
and information will be flowing from LANs to the Internet. This benefits that system by 
giving a more flexible model and a more realistic representation. 

29. Claims 4, 28 and 31 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Berman (USPN 5,754,831) in view of Cain et al. (USPN 6,028,846). 

30. Regarding claim 4, although the system disclosed by Berman (USPN 5,754,831 ) 
(as applied to claim 1) shows substantial features of the claimed invention, it fails to 
disclose means wherein assigning one or more performance parameters includes 
assigning a packet loss parameter. 

Nonetheless, these features are well known in the art and would have been an 
obvious modification of the system disclosed by Berman (USPN 5,754,831), as 
evidenced by Cain et al. (USPN 6,028,846). 

In an analogous art, Cain et al. (USPN 6,028,846) discloses a system for the 
simulation of network performance wherein assigning one or more performance 
parameters includes assigning a packet loss parameter (column 4, lines 1-5, 46-57). 

Given the teaching of Cain et al. (USPN 6,028,846), a person having ordinary 
skill in the art would have readily recognized the desirability and advantages of 
modifying Berman (USPN 5,754,831) by employing the use of a packet loss parameter. 
This benefits the system because packet loss is a common problem and knowing the 
likelihood of loss, appropriate recovery means can be implemented. 
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31. Regarding claim 28, Berman (USPN 5,754,831) teaches all the limitations as 
applied to claim 1 . He further teaches means for combining packet delays of respective 
components to derive an overall packet delay (column 8, lines 3-7). 

Although the system disclosed by Berman (USPN 5,754,831) shows substantial 
features of the claimed invention, it fails to disclose specifically means wherein packet 
loss is combined to derive an overall packet loss. 

Nonetheless, these features are well known in the art and would have been an 
obvious modification of the system disclosed by Berman (USPN 5,754,831), as 
evidenced by Cain et al. (USPN 6,028,846). 

In an analogous art, Cain et al. (USPN 6,028,846) discloses a system for the 
simulation of network performance wherein packet loss is combined to derive an overall 
packet loss (column 4, lines 1-5, 46-57). 

Given the teaching of Cain et al. (USPN 6,028,846), a person having ordinary 
skill in the art would have readily recognized the desirability and advantages of 
modifying Berman (USPN 5,754,831) by employing the use of a packet loss parameter 
and overall packet loss. This benefits the system because packet loss is a common 
problem and knowing the likelihood of loss, appropriate recovery means can be 
implemented. 

32. Regarding claim 31 , although the system disclosed by Berman (USPN 
5,754,831) (as applied to claim 1) shows substantial features of the claimed invention, it 
fails to disclose specifically : 
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a. Assigning at least one of a signal loss parameter, echo parameter, and 
noise parameter to at least another one of the system components. 

b. Wherein deriving the quality indication is further based on the at least 
one of the signal loss parameter, echo parameter and noise 
parameter. 

Nonetheless, these features are well known in the art and it would have been an 
obvious modification of the system disclosed by Berman (USPN 5,754,831), as 
evidenced by Cain et.al. (USPN 6,028,846). 

In an analogous art, Cain et al. (USPN 6,028,846) discloses a system for the 
simulation of network performance with means for: 

a. Assigning at least one of a signal loss parameter, echo parameter, and 
noise parameter to at least another one of the system components 
(column 4, lines 1-5, 46-57). 

b. Wherein deriving the quality indication is further based on the at least 
one of the signal loss parameter, echo parameter and noise parameter 
(column 4, lines 1-5, 46-57). 

Given the teaching of Cain et al. (USPN 6,028,846), a person having ordinary 
skill in the art would have readily recognized the desirability and advantages of 
modifying Berman (USPN 5,754,831) by employing the use of a signal loss parameter 
and overall signal loss. This benefits the system because signal loss is a common 
problem and knowing the likelihood of loss, appropriate recovery means can be 
implemented. 
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33. Claims 32, 34, and 36 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Berman (USPN 5,754,831 ) in view of Thomas et al. (USPN 
6,665,271). 

34. Regarding claims 32 and 36, although the system disclosed by Berman (USPN 
5,754,831) (as applied to claims 1 and 20, respectively) shows substantial features of 
the claimed invention, it fails to disclose specifically means wherein deriving the quality 
indication comprises deriving a mean opinion score (MOS). 

Nonetheless, these features are well known in the art and it would have been an 
obvious modification of the system disclosed by Berman (USPN 5,754,831), as 
evidenced by Thomas et al. (USPN 6,665,271). 

In an analogous art, Thomas et al. (USPN 6,665,271) discloses a system for 
predicting network performance wherein denying the quality indication comprises 
deriving a mean opinion score (MOS) (column 1 1 , lines 62-67). 

Given the teaching of Thomas et al. (USPN 6,665,271), a person having ordinary 
skill in the art would have readily recognized the desirability and advantages of 
modifying Berman (USPN 5,754,831) by employing the use of MOS to determine 
subjective quality. This benefits the system by allowing users to determine what real 
breakdowns in quality are and when they occur. 

35. Regarding claim 34, although the system disclosed by Berman (USPN 
5,754,831) (as applied to claim 35) shows substantial features of the claimed invention, 
it fails to disclose specifically means wherein the value comprises at least one of an E- 
model quality rating, mean opinion score (MOS), a percentage of users that view a 
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connection as good or better, percentage of users that view a connection as poor or 
worse, and percentage of connections that users may terminate early due to quality 
problems. 

Nonetheless, these features are well known in the art and it would have been an 
obvious modification of the system disclosed by Berman (USPN 5,754,831), as 
evidenced by Thomas et al. (USPN 6,665,271). 

In an analogous art, Thomas et al. (USPN 6,665,271 ) discloses a system for 
predicting network performance wherein the value comprises at least one of an E-model 
quality rating, mean opinion score (MOS), a percentage of users that view a connection 
as good or better, percentage of users that view a connection as poor or worse, and 
percentage of connections that users may terminate early due to quality problems 
(column 11, lines 62-67). ,. ._ 

Given the teaching of Thomas et al. (USPN 6,665,271), a person having ordinary 
skill in the art would have readily recognized the desirability and advantages of 
modifying Berman (USPN 5,754,831) by employing the use of MOS to determine 
subjective quality. This benefits the system by allowing users to determine what real 
breakdowns in quality are and when they occur. 

36. Claim 37 is rejected under 35 U.S.C. 103(a) as being unpatentable over Berman 
(USPN 5,754,831) and Cain et al. (USPN 6,028,846) as applied to claim 27 above, and 
further in view of Thomas et al. (USPN 6,665,271 ). 

37. Regarding claim 37, although the system disclosed by Berman (USPN 
5,754,831) and Cain et al. (USPN 6,028,846) (as applied to claim 27) shows substantial 
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features of the claimed invention, it fails to disclose specifically means wherein deriving 
the quality indication comprises deriving at least one of an E-model rating and a mean 
opinion score. 

Nonetheless, these features are well known in the art and it would have been an 
obvious modification of the system disclosed by Berman (USPN 5,754,831), as 
evidenced by Thomas et al. (USPN 6,665,271). 

In an analogous art, Thomas et al. (USPN 6,665,271) discloses a system for 
predicting network performance wherein deriving the quality indication comprises 
deriving at least one of an E-model rating and a mean opinion score (column 1 1 , lines 
62-67). 

Given the teaching of Thomas et al. (USPN 6,665,271), a person having ordinary 
skill in the art would have readily recognized the desirability and advantages of 
modifying Berman (USPN 5,754,831) by employing the use of MOS to determine 
subjective quality. This benefits the system by allowing users to determine what real 
breakdowns in quality are and when they occur. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kevin Parton whose telephone number is (703)306- 
0543. The examiner can normally be reached on M-F 8:00AM - 4:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glenton Burgess can be reached on (703)305-4792. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 



Application/Control Number: 09/557,451 Page 16 

Art Unit: 2153 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Kevin Parton 
Examiner 
Art Unit 2153 




